STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JENNY LANCETT,
Petitioner,
VS. Case Nos. 05-4544
06- 0325
FLORI DA DEPARTMENT OF LAW
ENFORCEMENT, CRI M NAL JUSTI CE

STANDARDS AND TRAI NI NG
COW SSI ON,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice a formal hearing was held in this case
on April 5, 2006, by video teleconference with the Petitioner
appearing from West Pal m Beach, Florida, before J. D. Parrish,
a designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings in Tallahassee, Florida. Counsel for
all parties appeared in Tall ahassee.

APPEARANCES

For Petitioner: Bruce Al exander M nnick, Esquire
M nni ck Law Firm
Post Office Box 15588
Tal | ahassee, Florida 32317-5588

For Respondent: Linton B. Eason, Esquire
Fl ori da Departnent of Law Enforcenent
Post Office Box 1489
Tal | ahassee, Florida 32302-1489

STATEMENT OF THE | SSUE

Whet her the Petitioner, Jenny Lancett (Petitioner) is



entitled to additional credit for the answers she provided to
chal | enged exam nati on questions. The Petitioner has
chal l enged the State O ficers Certification Exam nation (SOCE)
for Law Enforcement Officers given in July of 2005 (DOAH Case
No. 05-4544) and Septenber of 2005 (DOAH Case No. 06-0325).

PRELI M NARY STATEMENT

The Petitioner maintains she is entitled to additional
credit for the answers she provided to the chall enged
exam nati on questions, and that, if granted, her overall score
for the exam nation(s) would have resulted in a “pass” grade.
The Respondent, the Crim nal Justice Standards and Training
Conmmi ssi on (Respondent or Comm ssion) clainms that the
Petitioner’s exani nations were appropriately graded and scored
and that she failed both.

These cases began in May of 2005. The Petitioner first
took the SOCE in May of 2005 and received an overall “fail”
score. That exam nation was not challenged. The Petitioner
then took the SOCE again on July 27, 2005, and al so received
an overall “fail” score. The July examresults were tinely
chal l enged and the matter was tinely forwarded to the Division
of Adm nistrative Hearings for formal proceedi ngs (DOAH Case
No. 05-4544). At hearing, the Petitioner challenged 13
guestions fromthis test date (Questions 45, 56, 90, 141, 151,

156, 161, 163, 207, 227, 234, 238, and 242). The challenge to



guestion 238 was |later withdrawn and is not in contention.

Simlarly, the Petitioner took the Septenber 2005 SOCE
and did not achieve the m nimum passing grade. For this
exam nation the Petitioner challenged 12 questi ons (Questions
44, 63, 134, 160, 162, 165, 166, 178, 189, 194, 195, and 208).

The chal | enged exam nations are of particular concern to
the Petitioner because, coupled with the failed exam nation
results fromthe May (2005) test date, she has not achieved a
passi ng score on three occasions. Based upon that, unless she
is entitled to sufficient credit fromthe questions
chal l enged, the Petitioner will be not be able to establish
that she has achieved a pass grade as provided for in Florida
Adm ni strative Code Rule 11B-30.0062.

At the hearing, the parties presented Joint Exhibits 1,
2, 3, 4, 5, 6, 7, 8 9, and 10, which were received in
evidence by stipulation. The Petitioner testified in her
behal f and presented testinmony from Ti not hy Kozyra, Roy
Gunnar sson, Ral ph Stacy Lehman, and Carol Hendri x.

On May 17, 2006, the Petitioner requested additional tinme
within which to file a Proposed Recommended Order. That
request was granted, and both parties were granted | eave until
June 20, 2006, to file proposed orders. Both parties filed
proposed orders that have been reviewed in the preparation of

this Recommended Order.



FI NDI NGS OF FACT

1. The Petitioner is an applicant for certification as a
| aw enf orcenent officer. In order to be eligible to sit for
the state exam nation, the Petitioner successfully conpleted
an acadeny course that was sponsored by the Pal m Beach County
Sheriff's Office. To beconme fully certified, the Petitioner
nmust take and achi eve a passing score on the SOCE. The
Petitioner took the SOCE on July 27, 2005, but did not pass.
She al so took the SOCE on September 21, 2005, and did not
pass.

2. The Respondent is the state agency charged with the
responsi bility of adm nistering exam nations for certification
for the SOCE.

3. After the July and Septenber exam nations for the
SOCE were adm ni stered and the Petitioner received failing
scores, she requested and attended exam nation revi ew sessions
conducted at the Respondent’s headquarters in Tall ahassee,

Fl ori da.

4. The review sessions were held at the Florida
Departnment of Law Enforcenment and the Petitioner was given
copi es of the exam nation questions for which she did not
provi de the correct answers. The Petitioner was not told the
correct answers.

5. As to the July exam nation, the Petitioner tinely



chal | enged Questions 45, 56, 90, 141, 151, 156, 161, 163, 207,
227, 234, 238, and 242. That exam nation chall enge was
forwarded to the Division of Adm nistrative Hearings on
Decenmber 14, 2005, and was desi gnated as DOAH Case No. 05-
4544, The Petitioner withdrew her challenge to Question 238.

6. As to the Septenber exam nation, the Petitioner
tinmely chall enged Questions 44, 63, 134, 160, 162, 165, 166,
178, 189, 194, 195, and 208. That exam nation chall enge was
forwarded to the Division of Adm nistrative Hearings on
January 26, 2006, and was assi gned DOAH Case No. 06-0325.

7. On February 3, 2006, in response to the Joint Mtion
to Consolidate, the cases were consolidated for formal hearing
and reschedul ed for hearing to March 21-22, 2006. The case
was heard on April 5, 2006.

8. As to each chall enged exani nation, the applicant nust
answer 250 questions and achieve at | east 180 correct answers.
Twenty-five questions of the 250 do not count but are
consi dered “throw away” questions. All questions are posed in
English. All questions are nultiple choice and an applicant
is given credit for only the correct answer. The Respondent
deens the correct answer to be the best choice from anong the
opti ons offered.

9. The Petitioner is an Hispanic femal e who reads,

writes, and speaks English. Although she inquired about



accommodat i ons, the Petitioner was not afforded any
accommodations while taking the chall enged exan nati ons based
upon English as her non-native |anguage. The Conmi ssion
requires that all applicants take the exam nation in English.
Simlarly, accommdations are not afforded applicants who

mai ntain “test anxiety” as a basis for concern.

10. All questions and answers for the chall enged
exam nations are considered confidential as a matter of |aw

11. As to each of the questions chall enged by the
Petitioner, the Petitioner failed to select the correct and
best option fromthe multiple-choice selections noted.

12. As to each of the questions challenged by the
Petitioner, the wording and options noted are clearly stated
and are within the curriculum covered by the acadeny.

13. O the nunmerous Hi spani c candi dates who have
successfully conpleted the Pal m Beach County acadeny during
M. Kozyra's tenure, only two have failed to achieve a passing
score on the SOCE within three attenpts.

14. The Petitioner submtted no credible evidence to
support her claimthat the answers she provided on the
chal | enged exam nati on questions were correct or that the
questions in their wording or grading were flawed. The
per suasi ve wei ght of the evidence was to the contrary.

15. A question which asks the applicant to provide a



response that is “nost accurately” describing the situation
(as did Question 56 on the July exam nation) neans that of the
choi ces offered only one can be considered “npbst accurate.”

I f the applicant chooses an answer that is not the ®nost
accurate,” credit is not given. Many of the Petitioner’s
responses fell into this type of erroneous response. The
Petitioner sinply failed to provide the “nopst accurate” from
the sel ections offered.

16. As to each of the selections chosen by the
Petitioner, a clear majority of the applicants taking the
exam nations selected the correct option. None of the
exam nati ons questions chall enged by the Petitioner were
incorrectly answered by a majority of the applicants. 1In sone
instances as many as 94 percent of the test takers chose the
correct answer whereas the Petitioner did not.

17. The Respondent provided sufficient explanation and
the record clearly establishes that as to each of the
erroneous answers provided by this Petitioner, the correct
answer (as scored by the Respondent) was the best or correct
answer. The Petitioner cannot be entitled to additional
credit when her answers were not correct.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has

jurisdiction over the parties to and the subject matter of



t hese proceedings. 88 120.569 and 120.57(1), Fla. Stat.
(2005) .

19. As the applicant, the Petitioner has the burden of
proof in this matter to show by a preponderance of the
evi dence that the exam nation questions were faulty,
arbitrarily or capriciously worded or graded, or that the
Petitioner was arbitrarily or capriciously denied credit
t hrough a gradi ng process devoid of |ogic or reason. See

Harac v Departnent of Professional Regul ati on, Board of

Architecture, 484 So. 2d 1333, 1338 (Fla. 3d DCA 1986);

Fl ori da Departnent of Health and Rehabilitati ve Services v.

Career Service Conmi ssion, 289 So. 2d 412, 414 (Fla. 4th DCA

1974); State ex. rel. Gaser v. J.M Pepper, 155 So. 2d 383

(Fla. 1st DCA 1986); and State ex. rel. I.H Topp v. Board of

El ectrical Contractors for Jacksonville Beach, Florida, 101

So. 2d 583 (Fla. 1st DCA 1958).

20. Section 943.1397, Florida Statutes (2005), provides
t hat an applicant shall not take the SOCE nore than three
times, unless the applicant has enrolled in, and successfully
conpleted the basic recruit training program Thus, the
Petitioner’s concern and status as applicant for certification
afford her standing to challenge the exam nations. |ndeed,
the Petitioner nust pass the SOCE to becone certified.

Nevert hel ess, the Petitioner failed to neet her burden of



proof in this matter. The answers provided by the Petitioner
were not correct. Moreover, the questions chall enged were not
vague, anbi guous, flawed, or faultily worded. The Respondent
did not act arbitrarily or capriciously in the wording or
gradi ng of the exam nations. The exam nation process was not
devoid of logic or reason. \ile the Petitioner may have had
test anxiety or a |l anguage di sadvantage, the exam nati ons were
not unduly burdensome to any applicant. All applicants are

pl aced in the stressful environment of the exam nation. All

Hi spani c applicants (who nust take the exam nation in a non-
native | anguage) are required to achieve a passing grade on
the English-only test. |In fact, the vast majority of the

Hi spani ¢ candi dates who, |like the Petitioner successfully
conpl eted the Pal m Beach County acadeny, have achieved a
passi ng score on the SOCE.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMMENDED that the Petitioner’s challenges to
the July and Septenber 2005 certification exam nations be

deni ed.



DONE AND ENTERED t his 28th day of June, 2006, in

Tal | ahassee, Leon County, Florida.

oY) Jum—

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 28th day of June, 2006.

COPI ES FURNI SHED

M chael Crews, Program Director
Di vision of Crimnal Justice

Pr of essi onal i sm Servi ces
Departnent of Law Enforcenent
Post Office Box 1489
Tal | ahassee, Florida 32302

M chael Ramage, General Counsel
Depart nent of Law Enforcenent
Post Office Box 1489

Tal | ahassee, Florida 32302

Bruce A. M nnick, Esquire

M nnick Law Firm

Post Office Box 15588

Tal | ahassee, Florida 32317-5588
Li nton B. Eason, Esquire

Depart nent of Law Enforcenent
Post OfFfice Box 1489

Tal | ahassee, Florida 32302-1489
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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